With  the Commission  directives   in mind  we will  examine  the preferred
jusiness   justification   asserted  by  MK.     The  defense   is   that  Frazier  was
:ired   for  showing  a preference   for   the United Mine Workers  over Local 400.
Is  herein noted I  find MK's  version  of  the   facts   to  be  generally credible.
:he  credibility of  the  business   justification  is  established by activities
>redating Frazier's   termination.     Burge  came  to  the Absoloka Mine and all
supervisors  were  told   to  remain  neutral.     This visit  came  about  because MK
IBS  receiving complaints   from  the  union official.     After  this Frazier was
.ransferred  to   the  home  office.     Taylor,   the mine  superintendent  told
'rasier he was being  transferred  because  of complaints by Local 400.     Prior
rarning of unsatisfactory  conduct   is  one  of  the  criteria mentioned   in
iradley v.  Belva Coal   Company.     I  accordingly conclude MK's business
ustification  is  clearly  credible.     Having made  that  determination  the  next
ssue  is whether MK was motivated   as  claimed.     Yes.     The mine manager heard
bout   Frazier's  actions   involving   the NLRB petition.     He had  the  facts
erified  by Wunderlick  and  Frazier was   terminated   that very afternoon.     In
he midst  of two unions  struggling  to  represent  its workers company
eutrality would be  normal   practice.     In short,  Frazier was   fired  for
iolating MK policy.

Frazier's  post   trial  brief   asserts   that  MK discriminated  against him
hen he  was  transferred  to   the   swing  shift   and  thereafter terminated.

A vital  element   of  a  prima   facie  case  is  a showing  that   adverse  action
as  motivated  in  any  part   by  the  protected  activity.     If there  is no direct
vidence   then the  Commission   suggests   four  criteria  to be  utilized   in
nalyzing  the operator's  motivation  with  regard  to  adverse  personnel
ction*     This  criteria  includes   knowledge  of  the   protected  action,
ostility  toward  the  protected   activity,   coincidence  in time between the
rotected  activity  and   the   adverse   action  and  disparate  treatment  of  the
smplainant,  Johnny N.   Ch a c o n v.   Phe 1 ps  Podge_Corpor'ati.on,

Guided by the  above  case   law we will  review Frazier's  initial
untention that he was   transferred  because he was  overzealous  in the en-
jrcement  of  safety  regulations.     I disagree  with  Frazier's  position.     I do
at   find   it  credible,   and  no  evidence   supports  the view,   that MK waited
itil April  1981   to  take   adverse   action  against  Frazier  for events   in March
380  {dust  sampling program),   in  September  I960  (problems   in pit #4),  and
scomber   1980  (citation  issued   in  a bar). _/

In  short,   there  is  no  coincidental   timing  as  required by Johnny N.
igcon jv.   Phelps  Dodge.

Frazier complaints   about   the miner  training  aids,   even if true,  could
irdly have  affected MK's   action  since  Frazier had been  transferred   from
ie   training duties   four months  before he  was   terminated   (Tr.  37).

The  events  of April  7,   1981   is  hereafter  discussed.
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